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In  Senate,  Jan.  30,  1841. 

The  Committee  on  the  Judiciary,  to  whom  was  referred 
the  consideration  of  “ An  Act  in  relation  to  Imprison- 
ment for  Debt,”  heretofore  reported  to  the  Senate,  have 
had  the  same  under  consideration,  and  ask  leave  to 

REPORT: 

That  they  have  prepared  a Bill  which  is  herewith  re- 
ported, embracing  certain  principles  which  they  have 
thought  applicable  to  the  subject  submitted  to  them,  and 
which  it  is  hoped  will  meet  the  views  of  those  who  have 
felt  interested  in  the  passage  of  such  a law. 

Before  proceeding  to  analyse  the  provisions  of  said  Bill, 
they  beg  leave  to  say,  that  it  has  been  their  object  to  pro- 
tect the  rights  of  creditors,  while  they  have  been  inclined 
to  go  to  any  reasonable  extent  in  exempting  debtors  from 
imprisonment  on  account  of  their  debts. 

The  principle  of  imprisoning  a debtor  at  the  wall  of  a 
creditor,  merely  as  a punishment  of  such  debtor,  ought  to 
be  altogether  discarded.  If  a debtor  is  suspected  of  hav- 
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ing  been  guilty  of  criminal  conduct,  either  in  contracting 
debts  or  in  defrauding  bis  creditors,  he  ought  by  all  means 
to  be  made  amenable  to  the  law  and_  punished  for  his 
criminality.  But  it  ought  to  be  as  an  offender  against  the 
salutary  laws  of  society,  where  his  trial,  conviction,  and 
punishment  shall  be  regarded,  as  in  cases  of  other  offences, 
a means  of  extending  protection  to  the  community  and  of 
restraining  similar  offences  in  others. 

It  not  only  ought  not  to  be,  but  it  ought  not  to  appear 
to  be  left  to  each  individual  creditor  to  become  the  executor 
of  a law  upon  his  debtor,  which  shall  inflict  punishment  as 
such  upon  such  debtor  for  an  alleged  or  supposed  offence 
committed  against  such  creditor.  While  such  is  the  case, 
the  law  loses  the  dignity  of  impartiality  and  equal  justice, 
as  well  as  the  sanction  of  public  confidence  and  favor,  by 
seeming  to  lend  itself  to  purposes  of  private  revenge 
instead  of  regarding  and  protecting  the  rights  of  all 
alike. 

The  only  principle  upon  which  imprisonment  for  debt 
can  be  sustained,  is  as  furnishing  the  means  of  compelling 
a dishonest  debtor  to  do  justice  to  an  honest  creditor. 
The  dishonesty  here  contemplated,  is  the  withholding  by 
such  debtor  from  the  reach  of  his  creditors,  the  means 
within  his  control  of  satisfying  the  debts  that  he  owes. 

If  a debtor  thus  situated,  is  unwilling  to  apply  the  pro- 
perty which  he  possesses  towards  discharging  what  is  \ 
honestly  due  from  him,  it  is  a most  manifest  dictate  of 
justice,  that  if  possible  he  should  be  compelled  to  give  up 
and  appropriate  his  property  in  payment  of  his  debt. 

It  is  moreover  apparent,  that  where  a debtor  has  con- 
cealed his  effects  so  that  they  cannot  be  reached  by  the 
ordinary  process  of  law,  the  only  means  of  coercion  that 
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can  be  applied  to  enforce  the  payment  of  a debt  is  by 
exercising  restraint  or  control  over  his  person. 

And  such  is  the  only  principle  upon  which  imprison- 
ment for  debt  ought  to  be  sustained,  and  to  that  extent  it 
ought  to  be  retained  as  a means  in  the  hands  of  creditors 
of  compelling  their  debtors  to  perform  their  engagements. 

The  main  difficulty,  however,  consists  in  carrying  out 
this  principle  into  detail,  so  as  not  to  suffer  the  imprison- 
ment of  a debtor  to  be  made  use  of  for  purposes  of  pun- 
ishment or  revenge,  under  the  pretence  of  compelling  him 
to  disclose  concealed  effects. 

The  most  that  a law  can  do,-  is  to  furnish  rules  or  tests 
by  which  it  can  be  ascertained  whether  the  debtor,  whose 
person  is  arrested,  is  in  fact  poor  and  unable  to  respond 
for  the  debt  upon  which  he  is  arrested,  or  has  concealed 
or  fraudulently  conveyed  away  means  by  which  he  is 
enabled  to  discharge  such  debt. 

Whatever  law  is  made,  must  apply  to  both  classes  of 
debtors  as  well  as  to  all  creditors,  whatever  may  be  their 
dispositions  in  regard  to  their  debtors,  of  mercy  or  other- 
wise. And  all  that  can  be  hoped  for,  is  an  approximation 
to  a law,  which  shall  effectually  secure  the  rights  of  credi- 
tors while  it  protects  such  debtors  as  are  actually  poor 
from  oppression. 

It  has  been  the  object  of  the  committee  to  present  such 
a law  in  the  Bill,  they  now  offer  for  the  consideration  of 
the  Senate.  In  the  first  place  it  provides  that  no  man 
shall  be  arrested  upon  mesne  process,  unless  the  creditor, 
or  some  one  in  his  behalf,  is  willing  to  verify  his  belief  by 
his  oath,  that  the  debtor  has  means  wherewith  he  may 
secure  the  debt  sued ; and  that  this  power  of  arresting  on 
mesne  process  may  not  be  used  for  slight  or  trivial  causes, 
the  amount  sued  for  is  required  to  be  at  least  twenty  dol- 
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lars  in  order  to  give  a creditor  a right  to  attach  the  body 
of  his  debtor. 

This  oath  of  the  creditor  is  to  be  regarded  as  prima 
facie  evidence  of  the  ability  of  his  debtor  to  pay  the  debt 
sued,  unless  it  shall  be  rebutted  by  the  oath  of  the  debtor, 
that  he  has  not  the  means  of  making  such  payment,  and  in 
that  event  the  legal  presumption  is  to  weigh  in  favor  of 
the  debtor,  until  a fuller  examination  into  the  condition  of 
his  affairs  can  be  had,  and  he  is  by  the  bill  accordingly  to 
be  discharged  from  arrest  and  imprisonment,  upon  the 
original  writ. 

By  the  existing  law,  any  debtor,  by  giving  notice  of  his 
intention  so  to  do,  can  come  before  the  court  in  which  an 
action  has  been  commenced  against  him,  and  by  taking 
the  poor  debtor’s  oath,  be  forever  discharged  from  impris- 
onment upon  such  debt. 

So  if  the  debtor  chooses  to  obtain  a discharge  from  im- 
prisonment upon  all  his  debts,  he  can  in  most  instances  do 
so,  under  the  provisions  of  the  existing  Insolvent  Law  of 
this  Commonwealth,  modified  as  it  doubtless  will  be,  so 
as  to  embrace  all  classes  of  debtors. 

With  these  safeguards  against  any  reasonable  possibility 
of  imprisoning  a debtor,  who  knows  that  he  is  unable  to 
discharge  his  debt,  there  can  be  no  serious  objection  in 
regarding  the  very  neglect  of  a debtor  thus  to  relieve  him- 
self, as  prima  facie  evidence  of  his  ability  to  pay  if  he 
will,  especially  where,  in  most  cases,  there  exists  the  origi- 
nal assurance,  on  his  part,  when  contracting  the  debt,  of 
his  ability  and  intention  to  discharge  it. 

Upon  such  evidence,  therefore,  it  seems  a creditor  ought 
to  have  a right  to  coerce  payment,  by  his  debtor,  of  his 
debt,  by  arresting  his  person  upon  execution,  and  impris- 
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oning  him  until  he  shall  either  satisfy  the  debt,  or  satis- 
factorily prove  that  he  is  unable  so  to  do. 

And  here  every  reasonable  facility  is  given  to  the  debtor 
in  making  such  proof,  while  it  is  required,  that  upon  sub- 
mitting himself  'to  examination,  the  creditor  should  be 
notified  of  the  time  and  place,  that  he  may  have  an  oppor- 
tunity of  trying  the  question  of  the  debtor’s  ability,  so  as 
to  reach  the  truth  of  what  he  may  alledge. 

The  bill,  therefore,  while  it  authorises  such  arrest  and 
imprisonment  on  execution,  provides  for  as  impartial  a 
hearing  of  the  parties,  as  can  ordinarily  be  expected,  and 
refers  to  the  magistrates  who  are  to  hear  and  determine 
the  matters  of  inquiry,  to  fix  what  shall  be  regarded  as 
reasonable  notice  to  such  creditor. 

And  then  as  such  magistrates  may  err  in  their  judgment, 
whereby  the  rights  of  parties,  often  to  a large  amount, 
may  be  affected,  there  is  a provision  for  an  appeal  to  a 
higher  tribunal,  for  a final  hearing  of  the  case. 

Such,  in  brief,  are  the  purposes  intended  to  be  effected 
by  the  bill,  and  the  views  of  the  Committee  in  reporting 
it.  One  simple  principle  runs  through  it, — he  who  can 
ought  to  be  compelled  to  pay  his  honest  debts,  while  he 
who  cannot,  ought  not  for  such  inability  to  be  punished  as 
a criminal. 

The  details  of  the  bill  are  designed  to  furnish  the  kind 
and  means  of  evidence,  by  which  to  determine  whether  a 
debtor,  in  any  given  case,  comes  within  the  one  class  or 
the  other,  which  have  been  thus  described. 

The  Committee  are  not  unaware  of  the  vexed  nature  of 
the  question  submitted  to  them,  but  have  endeavored, 
while  they  have  recorded  the  condition  of  the  poor  and 
unfortunate  ientor.  not  to  forget  that  creditors  have  rights 
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which  ought  to  be  protected,  and  believing  that  both  these 
interests  may  be  secured,  to  a reasonable  extent,  by  the 
bill  which  they  have  proposed,  they  respectfully  ask  leave 
to  report  the  same. 

By  order  of  the  Committee. 


EMORY  WASHBURN. 
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In  the  year  One  Thousand  Eight  Hundred  and  Forty- 

One. 


A IV  ACT 

l . 

In  relation  to  Imprisonment  for  Debt. 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives, in  General  Court  assembled , and  by  the  authority  of' 
the  same , as  follows  : 

1 Sec.  1.  No  person  shall  hereafter  be  imprisoned  or 

2 held  to  bail  upon  mesne  process  brought  upon  any 

3 contract  made  after  the  passing  of  this  act,  unless  the 

4 creditor,  or  some  one  in  his  behalf,  shall  first  make 

5 oath  before  some  justice  of  the  peace,  that  the  cause 

6 of  action  sued  in  said  writ  is  believed  by  him  to  be 

7 just  and  due,  and  shall  further  make  oath,  that  he  ex- 

8 pects  the  plaintiff  in  such  action  will  recover  at  least 

9 twenty  dollars  debt,  exclusive  of  costs  of  suit ; that  he 

10  believes  the  debtor  has  goods  or  estate  not  exempt  by 

1 1 law  from  attachment,  and  that  he  has  reasonable 

12  cause  to  believe  that  the  debtor  is  about  to  depart 

13  beyond  the  Commonwealth,  and  not  to  return  until 

14  after  judgment  may  be  rendered  in  said  action,  so  that 
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15  he  may  be  arrested  upon  the  first  execution,  if  any, 

16  which  may  issue  in  such  suit. 

1 Sec.  2.  If  any  debtor,  arrested  as  aforesaid  upon 

2 mesne  process,  shall  be  poor  and  unable  to  pay  the 

3 debt  upon  which  he  may  be  held  or  imprisoned,  and 

4 shall,  within  twenty-four  hours  after  being  so  arrested, 

5 make  oath  before  any  justice  of  the  peace,  that  he 

6 has  not  any  goods  or  estate  not  exempt  by  law  from 

7 attachment,  the  justice  before  whom  such  oath  is  taken 

8 shall  certify  the  same  and  deliver  the  certificate  unto 

9 spch  debtor.  And  the  officer  or  jailer,  who  shall  have 

10  such  debtor  in  his  custody,  upon  receiving  such  certifi- 

11  cate,  shall  forthwith  discharge  the  debtor  from  arrest 

12  or  imprisonment  upon  such  mesne  process,  and  the 

13  said  officer  or  jailer  shall  return  the  said  certificate  at 

14  the  same  time  and  place  as  the,  original  writ  on  which 

15  such  arrest  is  made  is  returnable.  But  no  discharge 

16  under  the  provisions  of  the  first  and  second  sections  of 

17  this  act,  shall  affect  the  right  of  any  creditor  to  cause 

18  his  debtor  to  be  arrested  and  imprisoned  upon  execu- 

19  tion,  according  to  the  several  provisions  of  the  laws  of 

20  the  Commonwealth  heretofore  enacted. 

1 Sec.  3.  Whenever  interrogatories  shall  be  pro- 

2 posed  to  any  debtor  and  answered  by  him  in  writing, 

3 agreeable  to  the  seventh  section  of  the  ninety-eighth 

4 chapter  of  the  Revised  Statutes,  and  he  shall  there- 

5 upon  be  admitted  by  the  justices  to  take  the  oath  of  a 

6 poor  prisoner  and  be  discharged  from  his  imprisonment 

7 upon  their  certificate  ; or  if  such  justices-  shall  there- 

8 upon  refuse  to  grant  him  such  certificate  of  discharge 

9 either  party  who  shall  feel  himself  aggrieved  by  the 

10  decision  of  the  justices,  may  appeal  therefrom  to  the 

1 1 Court  of  Common  Pleas,  next  to  be  holden  in  and  for 
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12  the  county  where  such  examination  shall  have  been 

13  had,  provided  he  shall  claim  such  appeal  within  twen- 

14  ty-four  hours  after  such  decision,  and  shall  recognize 

15  before  one  of  said  justices  in  such  sum  as  they  shall 

16  think  reasonable,  with  sufficient  surety  or  sureties  con- 

17  ditioned  to  prosecute  such  appeal  to  final  judgment, 

18  and  to  pay  the  legal  costs  of  such  appeal  if  such  shall 

19  be  the  judgment  of  the  court  appealed  to. 

20  And  the  appellant  shall  cause  such  appeal  to  be  en- 

21  tered  accordingly,  and  shall  file  in  the  office  of  the 

22  clerk  of  such  court  a true  and  attested  copy  of  the 

23  examination  of  the  debtor  before  said  justices,  and  so 

24  much  of  the  testimony  offered  before  them  as  they 

25  may  be  able  to  furnish,  and  of  their  decision  thereon 

26  under  the  hands  of  said  justices,  who  are  hereby  re- 

27  quired  to  furnish  the  same  upon  the  demand  of  either 

28  party,  upon  being  paid  for  the  same,  in  the  same  man- 

29  ner  as  in  other  cases  of  appeals. 

1 Sec.  4.  The  justices  of  the  court,  to  whom  such 

2 appeal  shall  be  made,  shall  hear  and  determine  upon 

3 the  examination  of  said  debtor,  and  report  of  evi- 

4 dence,  so  certified  to  them,  whether  he  is  entitled  to 

5 be  discharged  from  his  imprisonment,  under  the  provi- 

6 sions  of  the  said  ninety-eighth  chapter  of  the  Revised' 

7 Statutes,  and  enter  up  judgment  upon  such  appeal  ac- 

8 cordingly.  And  a certificate  of  such  judgment  shall 

9 be  filed  in  the  office  of  the  clerk  of  the  court,  from 

10  which  the  execution  was  issued,  upon  which  said 

11  debtor  was  originally  imprisoned.  And  the  court  ap- 

12  pealed  to  shall  moreover  render  judgment,  and  award 

13  execution  for  the  costs  of  the  prevailing  party,  upon 

14  such  appeal  as  in  other  cases  of  appeal  before  them. 

15  And  if  the  justices  of  the  court  appealed  to,  shall 
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16  reverse  the  decision  of  the  justices  of  the  peace,  in  re- 

17  fusing  to  grant  a certificate  of  discharge,  such  debtor 

18  shall  forthwith  be  admitted  to  take  the  oath  prescribed 

19  for  poor  prisoners,  before  the  clerk  of  said  court,  who 

20  shall  thereupon  issue  the  necessary  certificate  of  dis- 

21  charge  to  the  keeper  of  the  jail,  for  the  release  of  such 

22  debtor  from  his  imprisonment. 

1 Sec.  5.  If  the  debtor  shall  have  been  discharged 

2 by  the  justices  of  the  peace,  before  whom  his  exami- 

3 nation  shall  have  been  taken,  and  the  creditor  shall 

4 have  appealed  as  aforesaid,  and  if  upon  the  hearing  of 

5 such  appeal,  the  justices  of  the  court  of  common  pleas 

6 shall  adjudge  that  such  discharge  was  improperly 

7 granted  by  said  justices  of  the  peace,  such  creditor 

8 may  sue  out  an  alias,  or  new  execution  upon  the  orig- 

9 inal  judgment,  provided  the  same  shall  not  have  been 

10  satisfied,  or  for  such  part  as  may  remain  unsatisfied, 

1 1 and  cause  the  body  of  the  debtor  to  be  imprisoned 

12  thereon,  in  the  same  manner  as  if  no  previous  arrest 

13  had  been  made  upon  any  prior'  execution.  But  the 

14  going  at  large  of  such  debtor,  upon  the  certificate  of 

15  discharge  of  said  justices  of  the  peace,  shall  not  be 

16  deemed  unlawful,  or  as  an  escape,  so  as  to  make  any 

17  person  liable  therefor. 

1 Sec.  6.  Instead  of  the  thirty  days  required  by  the 

2 third  section  of  the  aforesaid  ninety-eighth  chapter, 

3 the  justice  issuing  the  citation  therein  mentioned,  shall 

4 appoint  such  a time,  not  exceeding  thirty  days  before 

5 the  time  fixed  for  the  examination  of  the  debtor,  as 

6 he  shall  deem  reasonable,  regard  being  had  to  the  sit- 

7 uation  of  the  parties  interested,  on  or  before  which  the 

8 citation  aforesaid  shall  be  served,  as  provided  in  said 

9 section  last  mentioned. 
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